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Abstract: The author takes a general descriptive approach to the system of jurisdictional review of decisions
concerning access to official information in Latin America, with the aim of enabling a future comparative
administrative law study on information access in the People’s Republic of China. The first two topics are
related to an overview of the right to information access in Latin America and the corresponding laws, with
imprecise rules that lead to behavior by the administrative authorities that is subject to review of dubious
effectiveness, so that the authorities are verging on a state of immunity incompatible with the Rule of Law.
The third part is about the developments in Latin America up to the present day, jurisdictional review (judicial
and non-judicial) of administrative decisions not only in terms of their formal legality but, above all, their
substantive legality, i.e., a review of the content of the administrative decisions, including the discretionary
administrative powers and margin of administrative appreciation. The fourth topic, the due process clause,
influenced by the USA, is discussed in the context of Latin American information access law, in comparison
with the Continental European tradition of administrative law. The fifth and final point concerns the models
of jurisdictional review of decisions on information access within the sphere of the OAS (Organization of
American States) and Latin American countries. Among other conclusions, the author states that the search
for an effective information access system that does not necessarily depend on opting for a model already
established in Brazil, Latin America, the USA or Europe; what is of fundamental importance is to provide the
interested parties with access to a fair trial guaranteeing their right to information access except in cases in
which secrecy is necessary and justified according to the international human rights criteria.

Key words: Right to information access. Administrative jurisdiction. Due process of law. Latin America.

Summary: 1 Overview of the right to information access in Latin America — 2 Vague legal concept and
vulnerability of information access law — 3 Jurisdictional (judicial and non-judicial) review of the margin of
administrative appreciation — 4 Procedural administrative due process of law in Latin America — 5 Models
of review of decisions on information access within the sphere of the OAS and Latin American countries —
Closing considerations

On the topic of “the right to information from the procedural standpoint (judicial
e non-judicial)”, | will propose a general descriptive approach to the system of

* Text of a lecture given in the Center of Constitutional Law and Administrative Law of the Beijing University Law
School in Beijing, People’s Republic of China, 23 March 2015.
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jurisdictional review of decisions on information access in Latin America, with the aim
of enabling a future comparative administrative law study on information access in the
People’s Republic of China.

The text is organized in five parts and a conclusion.

The first two topics are related to an overview of the right to information access
in Latin America and the corresponding laws, with imprecise rules that lead to behavior
by the administrative authorities that is subject to review of dubious effectiveness,
so that the authorities are verging on a state of immunity incompatible with the Rule
of Law.

The third part is about the developments in Latin America up to the present day,
jurisdictional review (judicial and non-judicial) of administrative decisions not only in
terms of their formal legality but, above all, their substantive legality, i.e., a review of
the content of the administrative decisions, including the discretionary administrative
powers and margin of administrative appreciation.

The fourth topic, the due process clause, influenced by the USA, is discussed
in the context of Latin American information access law, in comparison with the
Continental European tradition.

The fifth and final point concerns the models of jurisdictional review of decisions
on information access within the sphere of the OAS (Organization of American States)
and Latin American countries.

Overview of the right to information access in Latin America

The Inter-American Court of Human Rights, in its decision Claude Reyes and
Others v. Chile of 2006, acknowledged the existence of a right of access to official
information — to search for and receive information — based on Article 13 of the Inter-
American Human Rights Convention, on freedom of thought and expression.

In addition, a significant development in the subject in Latin America occurred in
2008, with the approval of the Principles on the Right of Access to Information of the
Inter-American Juridical Committee of the OAS (Organization of American States). That
document contains a declaration of ten principles governing the right to information,
which is asserted to be fundamental human right applicable to all public bodies —
including the Legislative, Executive and Judicial branches — and all information. It
further stipulates that exceptions must be defined clearly and narrowly, and that it
must be possible to file an appeal with body of review in case of refusal of request
for information.

In Brazil, the right to information access is enshrined in the 1988 Constitution,
which stipulates that “all persons have the right to receive, from the public agencies,
information of private interest to such persons, or of collective or general interest,
which shall be provided within the period established by law, subject to liability, except
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for the information whose secrecy is essential to the security of society and of the
State” (Article 52 XXXIIl). The Brazilian Law on information access (Law 12.527/2011)
confirms that information access is a fundamental right (Article 39).

In Latin America, thirteen out of the nineteen States of Iberian origin already have
general laws on the right to information access. They are: Mexico, Peru, Argentina,
Ecuador, the Dominican Republic, Honduras, Nicaragua, Chile, Guatemala, Uruguay,
El Salvador, Brazil and Colombia. Four out of the seven remaining countries are
currently discussing a general legislative bill on information access: Bolivia, Costa
Rica, Panama and Paraguay.

Within the sphere of the Inter-American System of Human Rights, particularly
noteworthy is the Model Inter-American Law on Access to Public Information, which
has had a very big influence on information access law in Latin America and was
approved in 2010 by the plenary session of the OAS.

It is not difficult to understand why there is so much enthusiasm about the
codes on information access: a branch of law which, until the end of the 1990s was
practically unknown in the legal culture of most countries; a branch of law in which
the State’s duties of service are derived directly from international treaties and the
Constitution, and which is therefore accompanied by a broad margin of interpretation;
a branch of law in which the legislation is scant and unclear, in which the public
authorities are broadening their margin of appreciation.

Vague legal concept and vulnerability of information access law

Despite the successful systematization of innumerable rules into general laws of
information access in Latin America, some of them do not meet the expectations of a
law code, especially in light of the socio-political reality of their countries.

I am referring to rules that are still very imprecise and subject to controversial
interpretations by the public authorities, which almost never benefit from guarantees
of independent action.

Good examples of this problem may be found in the limitations on information
access which are usually justified on the basis of private interests, such as privacy,
on the one hand, and on public interests, such as public safety or national defense,
on the other.

Such rules contain terms that are hard to define precisely: privacy, public interest,
public safety, national defense, etc. All of them require the authorities to make a
constant effort of evaluation based on the principle of proportionality, as noted in the
preamble to Article 40 of the already mentioned Model Inter-American Law. In fact,
the principle of proportionality opens the door to innumerable exceptions (exceptions
to the limits on the freedom of information) which can only be detected by the public
authorities in each specific case.
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It is therefore advisable for the codes to modify the most sensitive rules which
are open to fluid interpretation in such a way that the public authorities would feel
themselves more strongly bound to a literal exegesis of the norms, providing greater
legal certainty and, in a certain way, lending general credibility to the information
access system.

The legal codes should anticipate abstract interpretations as much as possible
(by providing definitions and clarifications) of vague legal concepts that end up being
subject to the powers of appreciation of the public authorities.

In this context, in the absence of laws with the previously-described
characteristics, the main point of discussion regarding procedural safeguards of the
right to information in Latin America becomes the public authorities’ ability to resort to
the margin of appreciation regarding vague legal concepts — which are often invoked
in order to restrict information access.

Jurisdictional (judicial and non-judicial) review of the margin
of administrative appreciation

When administrative law first appeared in the 19th Century, there was a great
deal of discussion about which acts of the public authorities could be questioned
judicially. Initially, based on French law, the solution was to give the public authorities
themselves the power to rule on conflicts originating in administrative acts, while
leaving only “administrative litigation” to the law courts, which at the time was
understood to mean private-law issues involving the administrative authorities. For a
long time, the understanding was that private-law disputes should be handled by the
Judiciary and public-law disputes by the Executive Branch.

Later on, in the late 19" Century, publiclaw conflicts ceased to be resolved solely
on the basis of the “power of administrative self-supervision” and also became subject to
a jurisdiction independent from the authorities responsible for the challenged decision.
At that point, it was not so important to know whether the review was judicial or non-
judicial, since, either way, independence was a hallmark of the jurisdictional function.
Incidentally, that has been the tendency in the European and Inter-American Courts
of Human Rights, by extending the guarantees of “due process of law” to non-judicial
proceedings, which are to be conducted by impartial and independent authorities.

Throughout the 20" Century, the doubt persisted about the possibility of
(judicial or non-judicial) jurisdiction attaining to the decision-making margin of the
authorities, which are: their discretionary powers, on the one hand, and the margins of
appreciation of questions of fact and law, on the other. The question has been settled
only recently.

46 A&C - R. de Dir. Administrativo & Constitucional | Belo Horizonte, ano 15, n. 61, p. 43-50, jul./set. 2015



THE RIGHT TO INFORMATION FROM THE PROCEDURAL STANDPOINT (JUDICIAL AND NON-JUDICIAL)

With respect to the discretionary administrative powers, it is currently
understood that they are subject to review whenever they exceed the limits of the
statute that granted them or when they violate fundamental rights or the principles of
proportionality, equal treatment, protection of legitimate expectations or prohibition of
arbitrary action.

The margins of administrative appreciation are now considered to be entirely
subject to jurisdictional review: it is possible to challenge the administrative power to
hear the facts of the case, the administrative power of legal evaluation of the facts
and the administrative power of interpretation of the law.

Procedural administrative due process of law in Latin America

Originating in the Magna Carta of 1215, according to which no individual interest
or right could be restricted by the State without a prior trial, the procedural due process
of law developed in the USA (based on Fifth and Fourteenth Amendment) in such a way
that administrative decisions restricting individual rights cannot be made without first
granting the parties an opportunity to participate in a fair trial.

In fact, administrative due process of law corresponds to a primary administrative
jurisdiction, that is to say, it is considered necessary to provide an effective trial
presided over by a quasi-judicial (independent) authority as a condition precedent to
the enforcement of any administrative decision restricting individual rights.

This US perspective has been formally adopted by the majority of the Constitutions
of the Latin American States: Colombia, Brazil, Venezuela, Dominican Republic,
Nicaragua, Ecuador, Mexico, Bolivia, Chile, Peru and Guatemala. The due process
clause is also found in the legislation of Argentina and Uruguay.

In practice, however, the administrative law of all those countries is still much
more closely tied to the Continental European tradition in that the effective jurisdiction
is subsequent to the enforcement of the administrative decision, except in cases of
interim relief in which the individual claim against the State benefits from the notions
of fumus boni iuris (likelihood of success on the merits of the case) and periculum in
mora (danger in delay).

Models of review of decisions on information access within
the sphere of the OAS and Latin American countries

The Model Inter-American Law on Access to Public Information of 2010 proposes
to the Latin American States to adopt a system of jurisdictional review of administrative
decisions regarding information access that is focused on a non-judicial body and
endowed with the prerogatives of independence relative to the authorities who hold
the information.
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This model is followed by Mexico, with its Federal Institute of Information Access
and Data Protection; Chile, with its Transparency Council; Honduras, with its Institute
of Commissioners; and El Salvador, with its Institute of Public Information Access.

In fact, the model of non-judicial review of information access proposed by
the OAS is similar to the administrative adjudication of the USA, by virtue of the
quasi-judicial prerogatives held by its appellate administrative authorities, although
the OAS model does not provide for a primary jurisdiction. In addition, although
the OAS model does not restrict judicial review of the decisions delivered by the
independent non-judicial bodies of review, it is common practice for the courts of
those Latin American countries that adopt this model to recognize administrative
deference in their favor due to the high degree of specialization and credibility of
such bodies.

The majority of Latin American States, however, including Brazil, do not follow
the model proposed by the Inter-American Commission on Human Rights of the OAS.
Such countries generally observe the same rules applicable to the other administrative
acts restricting individual rights, such as the prior administrative procedure that is
conducted by non-independent authorities and is subject to full and effective judicial
review subsequent to the enforcement of the challenged decision. This is the typical
Continental European model of administrative law that is still firmly anchored in
Latin-American law.

According to Brazilian legislation (Law 12.527/2011), any interested party may
request access to public information; in case of refusal, the burden is on the relevant
authority to justify its refusal when challenged by an appeal to a hierarchically superior
authority. In the case of the federal government authorities (Administracao Pablica
Federal), a decision refusing information access can be appealed to the Office of
the Comptroller General (Controladoria-Geral da Unido), which is closely tied to the
Office of the President of the Republic, or can be appealed to the Joint Committee on
Information Disclosure, which is composed of representatives of the Ministries and
other bodies connected with the Executive Branch. According to Brazilian case law, the
non-judicial appeals and challenge are considered optional; the interested parties are
entitled to call upon the jurisdiction of the courts at any time.

Closing considerations

The search for an effective information access system does not necessarily
depend on opting for a model already established in Brazil, Latin America, the USA
or Europe. The right to information access may be reviewed just as effectively by
administrative authorities as by courts of law. A prior review of the effects of the
administrative decision can satisfy the requirement of a fair trial just as well as can
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be done by an a posteriori review of the initial administrative decision. What is of
fundamental importance is to provide the interested parties with access to a fair trial,
guaranteeing their right to information access except in cases in which secrecy is
necessary and justified according to the international human rights criteria. For that
purpose, it is indispensable for authorities in charge of conducting the proceedings
designed to review decisions on the right to information access to be impartial,
independent and technically competent.

The more an administrative authority is endowed with those characteristics,
the more restrict will be the range of action of the law courts; and vice-versa. In
addition, as far as primary or a posteriori administrative jurisdiction is concerned,
what is important is that the enforcement of any administrative decision on access
information must always be preceded, in cases of risk or irreparable damage, by an
opportunity for the interested party — through interim relief — to stay the execution of
the decision by the administrative authorities or law courts.

This means that if there is no applicable pre-existing law, or if the existing law
is unclear, legal certainty about the right to information access can be obtained by
means of a fair trial.

It should be noted, however, that the more incisive the acts of the legislators,
the less effort will be required of the administrative authorities and courts to decide
on information access; and vice-versa.

0 direito a informacao do ponto de vista processual (judicial e extrajudicial)

Resumo: O autor traz uma abordagem geral e descritiva do sistema de controle jurisdicional das decisoes
sobre acesso a informagao oficial na América Latina, tendo em vista viabilizar, no futuro, um estudo
comparado com o direito administrativo de acesso a informagao na Republica Popular da China. Os dois
primeiros topicos se referem ao panorama latino-americano do direito de acesso a informacdo e sua
legislagao com regras imprecisas, que induzem a comportamentos de autoridades administrativas, os
quais se sujeitam a um controle de duvidosa efetividade e, por tal razao, beiram a uma imunidade nao
compativel com o Estado de Direito. A terceira parte se refere a evolugdo na América Latina, até a presente
data, do controle jurisdicional (judicial e extrajudicial) das decisdoes administrativas: nao somente dos seus
aspectos de legalidade formal, mas, sobretudo, de legalidade material, isto €, o controle dos aspectos de
conteldo das decisdes administrativas, incluindo os poderes administrativos discricionarios e a margem
de apreciagao administrativa. No quarto topico, a clausula do devido processo legal, de influéncia norte-
americana, € contextualizada no direito latino-americano sobre acesso a informagdo, em confronto com
a tradicao europeia-continental. No quinto e Gltimo ponto, o autor discorre sobre os modelos de controle
jurisdicional das decisoes sobre acesso a informagao no ambito da OEA — Organizagdo dos Estados
Americanos e dos paises latino-americanos. Dentre as suas conclusdes, afirma o autor que a busca por
um sistema de acesso a informacao eficaz ndo dependente, necessariamente, da op¢do por um modelo
preestabelecido no Brasil, na América Latina, nos EUA ou na Europa; o fundamental é estar ao alcance dos
interessados um processo efetivo — materialmente jurisdicional — que lhes traga garantias de que o direito
de acesso a informagao sera observado, exceto quando o sigilo for necessario e justificado em parametros
internacionais de direitos humanos.

Palavras-chave: Direito de acesso a informagdo. Jurisdicao administrativa. Devido processo legal.
América Latina.
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